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Make sure your beneficiary
designations are current

| recently wrote a blog illustrating how disinherited family can end

up with estate assets. The situation dealt with improperly completed
amendments to wills which resulted in a bequest that was not intended.
Outside of Quebec, people can also leave money to family, friends or
charities on death by naming them as beneficiaries directly on Registered
Retirement Savings Plans (RRSPs), Registered Retirement Income Funds
(RRIFs), pension plans, individual and group life insurance, segregated
fund contracts and on Tax Free Savings Accounts (TFSAs) regardless of
the issuer. Properly done, the proceeds of these plans pass to the named
beneficiaries outside of the estate and are not subject to probate or
estate administration fees.

Documents such as separation agreements, which typically contain
clauses that release the parties from making any claims against each
other’s estates, may not affect beneficiary designations in retirement
and life insurance plans. A May, 2005 case, Gaudio Estate v. Gaudio?,
illustrates that courts require clear evidence of an intention to change
a beneficiary designation.

In this case, Francesco Gaudio designated his wife, Debra Ann Gaudio,
as the beneficiary of his RRSP with the Bank of Nova Scotia, his group

RRSP with the Great-West Life Assurance Company and his group life

insurance with Industrial Alliance (National Life).
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The couple formally separated in October of 2004,
completing a separation agreement consisting of
“general boilerplate clauses” by which each of the

parties released their entitlement to the other party’'s
estate. The separation agreement did not specifically
revoke the beneficiary designations on Francesco’'s RRSPs
or his group life insurance and Francesco did not change
or revoke the beneficiary designations before or after
signing the separation agreement.

Francesco passed away a few months later in January,
2005. He had no will. His only surviving family were his
mother and siblings. An argument ensued as to who was
entitled to the monies in the RRSPs and life insurance
plans. Litigation ensued.

The Court found the beneficiary designations in favour

of Debra, the ex-wife, were still effective despite the
separation agreement between her and the now deceased
Francesco. Justice Clark J found that the general releases
in the separation agreement “did not waive or revoke the
right of the named beneficiary” to receive the proceeds
of the two RRSPs and the life insurance. The court also
found no evidence of bitterness between the parties

and, no evidence that Francesco intended to change

his beneficiary designations on his RRSPs and group

life insurance. The court ordered the proceeds of the
RRSPs and group life insurance be paid to the ex-wife.
Francesco’s family were not entitled to any of the proceeds
because the proceeds did not form part of his estate,
blocking any claims the family tried to make.
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Related articles

Courts require clear evidence of an intention to change
the beneficiary designation of plans...

Was this what Francesco intended? The Court found that

it was immaterial whether Francesco left Debra as the
beneficiary due to an error, an erroneous assumption that
he didn't need to do anything to change the beneficiary or
that he just didn't get around to it. It was not the Court's
decision to speculate on this matter. Had Francesco simply
revoked the beneficiary designations in favour of his
ex-wife, then in the absence of having named contingent
beneficiaries, all of the proceeds of these plans would have
been paid to his estate and distributed according to the
provincial rules regarding intestacy.

Here is a planning point. Courts require clear evidence

of an intention to change or revoke the beneficiary
designation of plans that permit the naming of a beneficiary
like the ones mentioned above. Documents such as
separation agreements with general release clauses may
not affect beneficiary designations in those plans.

Once again, review and stress test estate plans and
documents to make sure they reflect your wishes and
that they continue to do the job they were intended to
do. Engage the services of accredited professionals to
guide you and help you get it right.
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