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Does retirement stop spousal support?

Almost 40% of first marriages end in divorce in Canada; the divorce
rate is even higher for second marriages/partnerships! Support for
your ex may not end with the relationship. Support obligations may
continue indefinitely. What happens when the payor retires? The
payor is no longer employed? Do these support obligations cease?

In many cases, support obligations continue, even though you may be
retired. Like many other things in life involving the law, decisions are
decided on a case by case basis.

Couples may reach a formal agreement on breakup that covers what
happens at retirement. A court order for support may cover this,
though it is rare to see a stop date in an initial order that is linked to
the retirement of the payor.

The onus is generally on the payor to show that (s)he has retired

and that his or her income has dropped, demonstrating a material
change in circumstances that would justify that a court could vary or
terminate support obligations. “A court of competent jurisdiction may
make an order varying, rescinding or suspending, prospectively or
retroactively a support order or any provision thereof on application
by either or both former spouses."?

A court may conclude that retirement is reasonable, simply not a
convenient ploy to terminate support payments, depending on
how old the payor is and how well the payor is prepared financially
for retirement.
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Case in Point

The case of Schulstad v. Schulstad, 2017 ONCA 95 (CanLll) dealt with such an issue.
Diann Schulstad appealed a court order terminating Carl Schulstad’s obligations to
continue to pay spousal support and maintain life insurance for her benefit, past his
retirement date from a successful and high earning career as a surgeon. Diann was 69
and hadn’'t worked in years; Carl was 70 at the time. Carl estimated that his income would
drop from about $250,000 USD to about $40,000 USD.

The Court of Appeal ruled that Diann had a valid claim for support payments and perhaps
even a continuation of life insurance with her as beneficiary. The decision on the amount
of spousal support was referred back to another application judge of the Superior Court
of Justice for determination on what level of support Carl should continue to pay and
whether the life insurance, if still in force should continue as is, be reduced or terminated.

Comprehensive retirement and retirement income planning should include
considerations for support obligations. That includes whether obligations will terminate
or be adjusted. There is the uncertainty of a court’s decision and rationale for termination,
variation, or when that might take effect. It may be prudent to seek legal advice in
advance and attempt to negotiate terms satisfactory to both spouses rather than deal
with the uncertainty of a decision made by the courts after retirement.

These considerations should be included in planning with the payor and recipient as
each plan for their respective retirements or next phase of their lives.

!Source: StatsCanada; Vanier Institute for the Family, 2010
2Source: Schulstad v. Schulstad, 2017 ONCA 95 (CanLIl) para. 17
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This information is for general information purposes only and is not to be construed as providing legal, tax, financial or professional advice. Empire Life
Investments Inc. and its affiliates assume no responsibility for any reliance on or misuse or omissions of the information contained herein. Information
obtained from and based on third party sources are believed to be reliable, but accuracy cannot be guaranteed. Please seek professional advice before
making any decisions.

Empire Life Investments Inc., a wholly owned-subsidiary of The Empire Life Insurance Company, is the Manager of Empire Life Mutual Funds and the
Portfolio Manager of Empire Life Segregated Funds. Commissions, trailing commissions, management fees and expenses all may be associated with mutual
fund and segregated fund investments. Any amount that is allocated to a Segregated Fund is invested at the risk of the contract owner and may
increase or decrease in value. A description of the key features of the individual variable insurance contract is contained in the Information Folder for the
product being considered. Segregated Fund policies are issued by The Empire Life Insurance Company.
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